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THE HAGUE DISTRICT COURT

Team commercial matters hearing location The Hague
case number / cause list number: C/09/483599 / HA ZA
15-243
Judgment dated 19 October 2016
in the matter of
the legal entity incorporated under foreign law
INNOVATIONS 4 FLOORING HOLDING N.V.,
with its registered office in Willemstad, Curacao,
claimant,
counsel: meester L.Ph.J. baron van Utenhove in The
Hague.
versus
the private company with limited liability
UNILIN BEHEER B.V.,
with its registered office in Oisterwijk,
defendant,
counsel: meester D. Knottenbelt practising in Rotterdam.

Parties will hereinafter be referred to as 14F and Unilin.
The substance of the case for 14F is handled by meester ir. M.W. de Koning and meester R.P.
Soullié and for Unilin by meester P.A.M. Hendrick and meester W. de Jong. They are all
lawyers in Amsterdam. 14F was furthermore assisted by the patent agents ir. B.W.H.
Langenhuijsen and O.S. Roelands M.Sc. Unilin was furthermore assisted by the patent agent ir.
B.Ch. Ledeboer.

1.

The proceedings

1.1.

The course of the proceedings is clear from:
the decision of the preliminary relief judge of this District Court dated 15 December
2014, whereby 14F was allowed to serve a summons in accelerated proceedings on

-

-

-

the merits in patent cases;
the writ of summons dated 22 December 2014;
the document containing exhibits of 25 February 2015, with exhibits 1 through 44;
Unilin failed to appear in the first instance and then still appointed counsel, after
which the proceedings were removed from the accelerated regime in patent cases
(VRO regime);
Unilin's statement of defence dated 6 May 2015 with exhibits 1 through 5;
- the document containing an increase of claim, also containing additional exhibits of
14F dated 2 November 2015, with exhibits 45 and 46;
the document containing additional exhibits of 14F, dated 20 May 2016, submitted on
6 May 2016, with exhibits 47 through 61;
the documents containing exhibit of Unilin dated 20 May 2016, submitted on 9 May
2016, with exhibits 6, with 4 auxiliary requests and with exhibits 7 through 12;
the additional statement of the legal costs of 14F (exhibit 62) and of Unilin (exhibit
13) submitted on 19 May 2016;
the oral argument held on 20 May 2016 and the accompanying written pleadings
submitted by the parties, the paragraphs 2.4, 2.5, 8.6 through 8.13, 8.32 through 8.34,
8.36 through 8.38, 8.42 through 8.44 in the written pleadings of meester Hendrick and
meester De Jong having been deleted, which paragraphs were not read aloud during
the oral pleadings.

1.2.
14F objected to the auxiliary requests submitted by Unilin as exhibit 6, because these
could have been submitted earlier and because these were not submitted to 14F until three days
after the final date of submission of exhibits in conformity with paragraph 2.9 of the National
Rules of Procedure for Civil Writ of Summons Cases before the Courts and until 14F requested
them. After having heard both parties in this regard during the oral argument, the District Court
rejected the objection. The District Court considered in that context that there is no evidence to
suggest that 14F was prejudiced in its defence now that it received exhibit 6 from Unilin one
working day after the deadline. For the record, this exhibit had already been submitted to the
District Court on 4 April 2016 but a copy thereof was not simultaneously sent to 14F.
1.3.
Unilin, for its part, raised objections against exhibits 54 through 58 of 14F. This
concerns photographs of panels on which it cannot respond during the oral argument, according
to Unilin, because it has not had the opportunity to inspect the panels in question. After having
heard both parties in this regard during the oral argument, the District Court rejected the
objection. The District Court considered in that context that the exhibits were submitted in a
timely manner and that Unilin, if necessary, will be given the opportunity to respond after the
oral argument if the exhibits are decisive for the decision in this case.
1.4.
At the end of the oral argument, the case was referred to the cause list for judgment.
Finally, judgment was scheduled for today.
2. The facts
Background
2.1.
14Fis a company whose activities are focused on floor panels made of wood, laminate
and vinyl. 14F holds European patent EP 2 440 724 BI (hereinafter: EP 724) for a floor panel
and floor covering consisting of a plurality of such floor panels, granted to it on 14 May 2014.
The 3L TripleLock technology described in EP 724 provides a solution for snapping together

the short sides of floor panels. In 2014, 14F furthermore applied for a patent for its
Click4U-floor panels whereby the 3L TripleLock technology is used for connecting the short
side of the panel in combination with another technology for connecting the long side.
2.2.
The Unilin group markets laminate floors, among other things. Unilin also holds
patents in the field of coupling floor panels without glue, among others, European patent EP 1
026 341 BI (hereinafter: EP 341 of the patent) for a ‘floor covering, consisting of hard floor
panels and method for manufacturing such floor panels.''
2.3.
On 28 July 2015, 14F sent floor panels provided with its developed Click4U
technology to Unilin with the request to confirm that Unilin EP 341 will not enforce against
such products. Unilin failed to provide a substantive response to that request.
2.4. To that effect, 14F instituted preliminary relief proceedings and demanded that Unilin be
ordered to permit and tolerate reserved acts by 14F and its licensees of Click4U products
pending the present proceedings on the merits, because it believes that EP 341 is invalid. The
preliminary relief judge of this District Court declared by judgment dated 27 November 2015
that the court partially lacked jurisdiction to hear the claims and otherwise declared 14F's
claims inadmissible.
2.5.
By judgment dated 20 July 2016, this District Court rejected the revocation of the
Dutch part of EP 724 claimed by Flooring Industries Limited S.a.r.l., which is part of the Unilin
group.
EP 341
2.6.
EP 341 was granted on 6 August 2003 at an international patent application on 7 June
1997, published as WO 97/47834 (hereinafter: the application) claiming priority of Belgian
patent applications BE 9600527 of 11 June 1996 (hereinafter: BE 527) and BE 9700344 of 15
April 1997 (hereinafter: BE 344). The patent is applicable in, inter alia, the Netherlands. An
opposition was filed against EP 341 by nine opposing parties. The opposition was withdrawn by
seven opposing parties prior to the preliminary opinion of the Opposition Division, the last two
withdrew their opposition shortly before the oral hearing. The Opposition Division of the
European Patent Agency has decided that EP 341 can be maintained.
2.7.

EP 341 has 26 claims. The claims read as follows in the original English text:
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2.8. In the uncontested Dutch translation, the claims read as follows:

2.9. The description of the patent includes the following, among other things:

2.10. The patent includes, inter alia, the
following figures 23, 24 and 25:

Floor panels can be engaged by means of a turning movement, as represented in figure 24 (see
paragraph [0097]).

Floor panels can be engaged by means of shifting them towards each other, as represented in
figure 25 (see paragraph [0097]).
2.11.
The first prior document BE 527 provides, inter alia, the following and this
documents contains, inter alia, the figures shown below.
“Furthermore, the invention also aims at a floor covering whereby the subsequent development of gaps is
excluded or at least counteracted in an optimum manner, whereby also the possibility of the penetration
of dirt and humidity is minimised. ” [p. 2 penultimate paragraph]
“Due to the fact that the coupling parts provide for an interlocking free from play, as well as due to the
fact that these coupling parts are manufactured in one piece, from the basic material of the floor panels, a
perfect connection between adjacent floor panels can always be guaranteed, even with repeated
expansion and shrinkage of the floor surface. ” [p. 3 penultimate paragraph]
“The fact that the invention is applied to floor panels the basic material of which consists of the material
described above, offers the advantage that with the processing of this material, very smooth surfaces are
obtained whereby very precise couplings can be realized, which, in first instance, is important in the case
of a snap-together connection and/or turning connection free from play. Also, very special forms of
coupling parts can be manufactured in a very simple manner because the aforementioned kinds of
material can be processed particularly easy.
The inventor also found out that the aforementioned materials, in particular HDF and MDF, show ideal
features in order to realize a connection, such as mentioned above, as these materials show the right
features in respect to elastic deformation in order to, on one hand, realize a snap-together effect, and, on
the other hand, receive expansion and shrinkage forces in an elastic manner, whereby it is avoided that
the floor panels come unlocked or are damaged in an irreparable manner. ” [p. 4 penultimate 2
paragraphs and top of p. 5]

2.12.
The second priority document BE 344 provides, inter alia, the following and this
document contains, inter alia, the figures shown below.
“In a first important preferred form of embodiment, the coupling parts are provided with locking means
which, in the engaged position of two or more of such floor panels, exert a tension force upon each other
which force the floor panels towards each other. As a result of this is effected that not only during
installing the formation of gaps is counteracted, but also in a later stage the development of gaps, as a
result of which causes whatsoever, is counteracted. ” [p. 4 2 paragraph]
“Due to the fact that the coupling parts provide for an interlocking free from play, as well as due to the
fact that these coupling parts are manufactured in one piece, from the basic material of the floor panels, a
perfect connection between adjacent floor panels can always be guaranteed, even with repeated
expansion and shrinkage of the floor surface.
This combination of characteristics can be combined or not with the aforementioned characteristic which
states that the locking means exert a tension force upon each other. [p. 5 paragraphs 2 and 3]

2.13.

The following publications, among others, are part of the prior art of the patent.

2.14.
The American patent US 4,905,442 (hereinafter: US 442) discloses, inter alia, the
following figures and description.

ABSTRACT:
A latch coupling includes a male and female member having complementary latching portions, all of
which are dimensioned and positioned so as to assure that a first surface, which extends from the edge at
which the two exterior surfaces are to meet, engage in their mating position before second surfaces which
extend from the first surfaces during the insertion along the longitudinal axis of the male and female
member. The complementary latching portions apply continuous mating forces to the first and second
surfaces of the complementary shoulders when mated.
column 1, lines 19-29:
“One form of locking joint used in the prior art to interconnect a pair of prefabricated panels includes a
tongue-in-groove, as illustrated in U.S. Pat. No. 2,430,200. Because the insertion is at an angle relative to
the resulting longitudinal axis of the tongue-in-groove insertion to form a flush or planar structure. This
roll action produces an exposed seam at the junction. Also, there is no locking device to prevent the
unrolling except possibly loading force in the installed condition. Without a locking device, the structure
is not stable. ”
column 1, lines 54-56:
“Thus, it is an object of the present invention to provide a new interlocking joint coupling for interlocking
elements which provides a blind seam. ”
column 1, lines 63-66:
“A still even further object of the present invention is to provide an interlocking joining coupling for
elements or panels which sets up structural farces to assure the stability of the resulting product. ”
column 2, lines 50-54, column 8, lines 46-51 and in particular column 5, lines 44-51:

“This force vector is transferred to the first and second surfaces 34,36 and 54,56 of the male and female
members, respectively, to provide a continuous mating force. Thus, the action of the protrusion 68 on the
latching surface 48 not only produces a closing action for the surfaces during the insertion or mating
process, but maintains the mated elements under continuous forces. ”
column 4, lines 7-10:
“The bend or angled surface 66 forms with the base of the recess 64 forms a living hinge and allows leg 66
and protuberance 68 to flex."
column 4, lines 58-61:
“The ultimate objective is that edges 32 and 52 of the male and female member, respectively, always meet
and superimpose so as to form a blind or hidden seam without a gap there between. ’’
Claims:
(...)

11. A coupling for joining exterior surfaces of two structural elements along a substantially blind seam
line comprising:
- a male means and a female means on an interior surface adjacent a respective edge which are to
meet along said line when mated;
- complementary shoulders on said male and female means, each shoulder having a first surface
extending from and intersecting a respective edge and a second surface extending from said
first surface;
- said female means including a recess extending from its shoulder and having a longitudinal
axis and said male means includes a male portion extending from its shoulder and having a
longitudinal axis which is parallel to said recesses' longitudinal axis when mating; and
- complementary latching means on said male and female means for latching said male and
female means together and applying continuous mating forces to said first and second surfaces
of said complementary shoulders when mated after insertion along said longitudinal axis.

Trade fairs and publications Unilin
2.15.
During the Domotex trade fair in January 1997, which was held in Hannover
(Germany), Unilin showed samples of its Uniclic product. An image of such a sample is
included below (hereinafter the “Domotex sample”).

2.16.
For the international Batibouw construction trade fair that was held in Brussels
(Belgium) from 27 February until 9 March 1997, Unilin published a brochure about its Uniclic
system for the glueless installation of its Quick-Step laminate flooring. Among other things,
this brochure (hereinafter the “Batibouw brochure”) contains the following text and images:
“No more gaps between laminate flooring boards due to a poor installation job. The Uniclic
system ensures that all seams are completely closed. The lower lip of the groove will make
sure of this. The end result is a beautiful and solid floor.(...)

The panels are still fully recyclable. Tongue and groove of the Uniclic panels are fully integrated in the
HDF base plate (just as in traditional laminate flooring).”

2.17.
A Unilin press release, which was found in the press file of the 1997 Batibouw trade
fair and is hereinafter referred to as the “Batibouw press release”, states, inter alia, the
following:
“UNICLIC SYSTEM (Patent pending)

(...)

Glue is no longer needed.
(...)
Both techniques (turning or shifting, added by the District Court ) are based on the elastic properties of the
lower lip of the groove, which is made of HDF (...).
The system ensures that all seams close automatically. Floor gaps and the traditional difficulties when
installing the first rows are things of the past. (...)”

3. The dispute
3.1. After an increase of claim and a change of claim at the hearing, 14F, in a judgment
provisionally enforceable insofar as possible, claims
1) revocation of the Dutch part of EP 341, or at least a judicial declaration that the Dutch part
of EP 341 is invalid.
2) a judicial declaration that products with 14F’s Click4U technology do not infringe the
Dutch and foreign parts of EP 341, alternatively
a judicial declaration that products with 14F’s Click4U technology that do not contain measure
(f) of EP 341 do not infringe the Dutch and foreign parts of EP 341;
ordering Unilin to pay the costs of the proceedings to be assessed on the basis of Article 1019h
of the Dutch Code of Civil Procedure (hereinafter “DCCP”).
3.2.

14F bases its claims on the arguments that have been presented succinctly below. 3.2.1.

14F’s takes claim 1 as a basis, which is divided into the following submeasures:
(a) Hard floor panel, for realizing a floor covering;
(b) whereby this floor panel at least at the edges of two opposite sides is provided with
coupling parts, which allow that two of such panels can be coupled to each other;
(c) wherein these coupling parts are substantially in the form of a tongue and a groove;
(d) and wherein these coupling parts are provided with integrated mechanical locking means,
formed in one piece with the panel;
(e) which, when two of such panels are coupled to each other, prevent the drifting apart of
these floor panels into a direction (R) perpendicular to the related edges and parallel to the
underside of the coupled floor panels;
characterized in that:
(f) the coupling parts are provided with means which, in the engaged condition of two or
more of such floor panels exert a tension force upon each other which forces the floor panels
towards each other, said means comprising an elastically bendable portion which, in the
engaged condition, is at least partially bent and in this manner provides the aforementioned
tension force.
Submeasures (a) through (e) pertain to hard floor panels with a mechanical tongue/groove
“snap-together” coupling, which prevents the panels from drifting apart after coupling. Such
couplings were known from the prior art, as is confirmed in EP 341. According to EP 341, the
slightly mismatched coupling under submeasure (f) ensures the continued prevention of the
development of gaps/openings between two coupled panels.

3.2.2.
EP 341 cannot claim priority of BE 527. That patent contains neither submeasure
(f), nor figures 22-25 that represent measure (f). The reference date is therefore 15 April 1997.
3.2.3. Claim 1 of EP 341 is invalid on the basis of the following grounds.
(i)
Claim 1 of EP 341 is not covered by the contents of the original application and is
therefore invalid on the basis of added subject matter.
(ii)
Claim 1 of EP 341 is invalid on the basis of public prior use by Unilin. Unilin
exhibited the product protected by EP 341 at trade fairs and presented it in various
press releases and brochures.
(iii)
Claim 1 of EP 341 is invalid on the basis of public prior use of the so-called
Planoquick floor panels by the German company Terbrack.
(iv)
Claim 1 of EP 341 lacks inventive step with respect to (i) US 2,430,200 and US
442, (ii) WO 94/26999 and US 442, (iii) prior use by Unilin and US 442, (iv) WO
96/27721 and US 442 or WO 96/27721 with Seelback’s Planoquick panels, (v)
such either or not in combination with the knowledge of the average skilled
person.
3.2.4. The other claims are likewise invalid. None of the additional measures in the sub
claims are either new or inventive.
3.2.5. 14F’s Click4U panels do not infringe EP 341, which applies to both the short side and
the long side, which will be displayed hereafter.

Short side (3L Triple Lock)

4. The assessment
Jurisdiction
4.1.
The District Court has international jurisdiction to hear the claim for revocation of the
Dutch part of EP 341 pursuant to article 2 in conjunction with article 22(4) of the Council
Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters. The territorial jurisdiction of the

District Court follows from Article 80(2)(a) of the Rijksoctrooiwet 1995 (Patents Act 1995,
hereinafter ‘ROW’). Incidentally, Unilin appeared without challenging the jurisdiction of the
District Court. The District Court observes of its own motion with regard to the claimed
declaration of non-infringement of foreign parts of EP 341 that 14F did not use the invalidity of
said parts as a basis.
Inventive Step
4.2.
At the discretion of the District Court, claim 1 of EP 341 is invalid due to a lack of
inventive step. The District Court will explain this below.
4.3.
The District Court states first and foremost that, according to established case law,
there is no inventive step if the average skilled person, starting from the closest prior art, would
- and not just could- have solved the problem in the manner that is claimed in the patent.
4.4.
Like 14F and Unilin, the District Court starts from the submeasures (a) through (f),
which 14F subdivided claim 1 of EP 341 in (see 3.2.1). Sub measures (a) through (e) were
known from the prior art, as evidenced by the patent. The invention claimed in EP 341 is
therefore in characterized by submeasure (f)that “the coupling parts are provided with means
which, in the engaged condition of two or more of such floor panels, exert a tension force
upon each other which forces the floor panels towards each other, said means comprising
an elastically bendable portion which, in the engaged condition, is at least partially bent and
in this manner provides the aforementioned tension force.”
4.5.
Submeasure (f) is shown in Figure 23 of the patent (see 2.10), and implies that, after
coupling it with the tongue of the right-hand panel, the elastic lower lip (43) of the groove
(from the left-hand panel) is still bent out (bending V) such that said lower lip (43) permanently
exerts a force on the tongue of the right-hand panel. In other words, if the lower lip of the
groove remains bent out in coupled condition, this provides in a force by which the floor panels
are permanently urged towards each other. Such partial bending of the lower lip of the groove
is realized by the contact surfaces 73 of the groove and 74 of the tongue, whereby the lower lip
of the groove remains bent out downwardly. In other words, the groove is not quite
appropriate.
4.6.
According to paragraphs [0015] - [0017] of the patent (see 2.9), submeasure (f)
therefore provides not only for counteracting the formation of gaps when installing the floor
panels, but also for keeping them connected, with the result that the top side of the coupled
floor panels will show no gaps. Paragraph [0092] of the patent provides that the bending V is
relatively small, for example, several hundredths up to several tenths of a millimetres and does
not have an influence upon the placement of the floor covering.
4.7.
There is no disagreement between the parties about the identity of the
average skilled person (hereinafter: the skilled person). ABC stated, without being
contradicted by 14F, that the skilled person is a technician who works at a company
dealing with laminate.
He has expertise in the field of floor coverings and knowledge of connection techniques for
floor panels for floor coverings, and he has knowledge of the materials and techniques used to
manufacture such floor panels.
- the problem-and-solution-approach

4.8.
In the assessment of the inventive step, the District Court will apply the
problem-and-solution-approach, which both parties used in their reasoning. First, the closest
prior art must be established in that approach. The closest prior art is the disclosure which
discloses the combination of features that provide the most promising springboard in the
direction of an obvious development based on the claimed invention. The selection of the
closest prior art must involve a technical area/objective that is the same as or closely related to
the area/objective of the claimed invention.
4.9.
Unilin did not contest that it cannot rely on the first priority date of 11 June 1996 of
BE 527. It argued, uncontested, that BE 527 does disclose the elastic deformation of the lower
lip of the groove by means of which the snap-together effect is realized. Unilin admits,
however, that the measure of the bent part of the lower lip of the groove, which permanently
remains in coupled condition and which provides tension force, was described for the first time
in the second priority document BE 344 of 15 April 1997. The District Court (and the
Opposition Division of the EPO in the preliminary opinion) therefore starts from 15 April 1997
as relevant reference date for determining the prior art.
4.10.
Starting from that reference date, the District Court follows 14F's statement that the
documents that were disclosed around the Batibouw trade fair of February/March 1997 (see
2.16 and 2.17) can separately or jointly be regarded as the closest prior art (hereinafter jointly
referred to as: the Batibouw documents). It should be noted that it is obvious that an average
skilled person that visited the Batibouw trade fair have had the brochure shown in 2.16 and the
press release referred to in 2.17 at his disposal at the same time. The District Court understands
that both documents were in the so-called "press folder" of Unilin concerning the trade fair, so
that a skilled person will have gathered the information in both documents which related to the
same exhibited floor panel in a single effort. Unilin did not contest the assertion that the
Batibouw documents involve the same or a closely related technical area and the same
objective as the claimed invention.
4.11.
The said documents describe Unilin's Uniclic system for coupling floor panels
without glue. The documents describe a system in which the tongue of the one floor panel and
the groove of the other floor panel snap together, realizing a connection. They also describe
that the ‘snap-together effect’ can be realized by means of elastic properties of the lower lip of
the groove. That description implies that the tongue exerts a downward pressure on the elastic
lower lip of that groove, causing it to bent out downwardly, after which the tongue snaps into
the groove. Finally, the documents describe that the Uniclic system ensures that all gaps are
fully closed and “close automatically”. Images of this snap-together system are included in the
Batibouw brochure (2.16). The sample exhibited during the Domotex trade fair (2.15) is
identical to those images.
4.12.
The District Court rejects Unilin's statement that the Batibouw documents describe
the 'snap-together' connection from the first priority document BE 527. As 14F rightly argues,
the images in the Batibouw brochure (and therefore the sample of the Domotex trade fair as
well) bear a strong resemblance to Figure 23 from the second priority document BE 344 and
from EP 341. That figure 23 does not appear in BE 527. For example, the lower lip of the
groove in Figure 23 has the more 'conical' shape, as is also shown by the lower lip of the groove
in the images in the Batibouw-brochure. This conical shape cannot, or at least less explicit, be
found in Figures 7, 9 and 10 of BE 527.
4.13.
The description of the snap-together system included in the Batibouw documents also
deviates from the description of BE 527. The Batibouw documents describe that the gaps

between two floor panels close automatically by means of the snap-together system. Words to
that effect are not in BE 527. BE 527 refers to ‘the provision of an interlocking free from play’
securing 'a perfect connection between adjacent floor panels’ and that ‘the materials used, in
particular HDF and MDF, show ideal features in order to realize a connection, such as
mentioned above, as these materials show the right features in respect to elastic deformation in
order to, on the one hand, realize a snap-together effect, and, on the other hand, to receive
expansion and shrinkage forces in an elastic manner, whereby it is avoided that the floor panels
come unlocked or are damaged in an irreparable manner’ (see 2.11).
4.14.
On the other hand it cannot be established, as 14F argues, that the Batibouw
documents disclose the claimed invention of EP 341. As considered above, the text in the
Batibouw documents implies that the elastically bendable lower lip of the groove of the one
floor panel bends out downwardly by the pressure of the tongue and therefore provides tension
force when interlocking the tongue and groove such that the gaps between the two floor panels
close. That the elastically bendable lower lip of the groove of the one floor panel is at least
partially bent in the engaged condition and provides permanent tension force in this way, is not
sufficiently clear and unambiguous from the text of the Batibouw documents. That measure
cannot be derived from the images in the Batibouw brochure either. In contrast to Figure 23,
these do not show that after coupling of the tongue and groove, the lower lip of the groove
remains bent out downwardly, indicated in figure 23 by bending V but also visible in the figure
itself. That part of the measure (f) is therefore not disclosed in the Batibouw documents. The
documents do not fully anticipate the invention.
4.15.
The District Court therefore concludes that the 'snap-together system' in the Batibouw
documents is a combination of the elements in both BE 527 and EP 341.
- the difference measure and the technical effect
4.16.
Starting from the Batibouw documents as closest prior art, the difference measure
with respect to claim 1 of EP 341 that the elastically bendable lower lip of the groove of the one
floor panel in the engaged conditions state is at least partially bent and in this way provides
permanent tension force on the floor panel to which it is coupled. The technical effect of this
measure is that the coupled floor panels are permanently urged towards each other in order to
prevent the formation of gaps (even after installation). This difference measure and the
technical effect hereof is not in dispute.
- the objective technical problem
4.17.
Subsequently, the objective technical problem that is solved with the invention has to
be formulated on the basis of the technical effect. The objective technical problem must
connect as closely as possible with the problem the patent itself claims to have solved and must
be formulated as specific as possible on the basis of the difference measures. The formulation
of the problem cannot contain a pointer to the solution, but should not be so general that points
of agreement with and instructions in the closest prior art are ignored.
4.18.
Both parties formulated the problem as ‘the provision of a hard floor panel provided
with coupling parts which counteract the formation of gaps in the floor not only during
installing the floor but also in a later stage'. The problem formulated by the parties links up
with the problem described in paragraph [0014] of the patent as ‘Furthermore, the invention
also aims at a floor covering whereby the subsequent development of gaps is excluded or at
least counteracted in an optimum manner. Taking the difference measure into consideration,
the District Court more specifically formulates the problem as follows: ‘How can the formation

of gaps between the coupled floor panels be permanently prevented after coupling of hard floor
panels by means of a tongue and a groove (as referred to in the Batibouw documents)?’ The
District Court will take this problem formulation as a starting point below.
- would the skilled person come to the invention?
4.19.
In the opinion of the District Court, the skilled person faced with the problem
formulated above on the relevant (second) priority date without inventive faculty would come
to an elastically bendable lower lip of the groove of the one floor panel which in coupled
condition is at least partially bent and in this way provides permanent tension force. The
District Court will explain this.
4.20.
As set out above, it follows from the Batibouw documents that the coupling between
the floor panels is accomplished by exerting pressure with the tooth of the one floor panel at the
groove of the other floor panel, and that the elastic lower lip of the groove thereby bends out
until the tongue snaps into the groove. The skilled person will understand that the automatic
closing of the gaps when coupling the floor panels, as disclosed in the Batibouw documents, is
the result of a tension force between the tongue and groove interlocking. In the Batibouw
brochure (2.16, quote above the images) the full closing of the gaps is attributed explicitly to
the elastic lip. Based on his general professional knowledge, he will realize without inventive
faculty that if gaps still remain after laying the floor panels, he must make the elastic tension
force created by the lower lip permanent. In the opinion of the District Court, the step to then
ensure a permanent bent out lower lip of the groove is obvious. Incidentally, Unilin has not
argued that the invention lies in acknowledging the problem of gaps arising after laying the
floor panels. Nor did Unilin for example explain the other routes the skilled person could have
taken to solve the problem. Unilin insufficiently substantiated the assertion that the skilled
person would consider such solution unacceptable as in that case the “coupling would be open
during use, and would interfere with the underside of the panel” (written pleading 11.3 Unilin),
bearing furthermore in mind that these panels are usually placed on a soft surface that will
absorb the bending out. That the latter is general professional knowledge already follows from
the patent, in which this is stated with so many words in paragraph [0092] of the description
(2.9).
4.21.
If the skilled person would not already come to the stated solution of the problem
based on his general professional knowledge, he would go look for a solution in the prior art.
Indeed, the skilled person, although he has a conservative basis attitude, is always motivated to
find a solution for the objective technical problem.
4.22.
The skilled person would find the solution in US 442. This disclosure pertains to the
application of prefabricated elements in the building industry and pertains to a locking
coupling of external surfaces. Unlike Unilin adduces, the fact that the embodiments of US 442
pertain to metal wall panels and not floor panels, does not mean that US 442 does not constitute
relevant prior art which the skilled person would consider in finding a solution for his objective
technical problem. Claim 11 of US 422 [**check source: 442], for example, claims the
invention in general wordings without it being restricted to (metal) wall panels. The skilled
person would therefore most certainly consider US 442.
4.23.
US 442 aims to provide a gap-free, stable coupling (column 1, lines 56-59). The
abstract of US 442 provides the following regarding the coupling disclosed therein: “The
complementary latching portions apply continuous mating forces to the first and second
surfaces of the complementary shoulders when mated.” In US 442, this continuous tension

force is effected by an elastically bendable portion of coupling portion 50, which both during
the coupling, but also after that, exercises a tension force (referred to as force FL, force FW,
and the resultant force vector) on the coupling. These forces force the panels towards each
other so as to provide a gap-free coupling (column 5, lines 44 -53 and Figure 5). US 442
describes and shows in Figure 7 that the invention can also be applied to coupling flat surfaces.
Contrary to what Unilin believes, the skilled person will have no difficulty to see an application
in a floor panel in Figure 7 of US 442 - which shows a planar coupling with an upward directed
bending out lip.
4.24.
The skilled person who consults US 442 will read therein that the elastic lip which
bends out permanently in coupled condition, ensures a permanent tension force which
permanently closes the gaps in the coupling of the floor panels. The skilled person accordingly
will come to the solution without inventive effort, namely to apply this solution to the coupling
already known to him from the Batibouw documents.
4.25.
Contrary to what Unilin has adduced, the skilled person will not disregard the
applicability of the invention of US 442 on account of the, in that case, two vertically
downward protruding edges and the large degree of bending out of the lip. This is no realistic
approach to the working method of the skilled person. Indeed, the skilled person will not go
search for an entirely new form of coupling of floor panels; he will only search for a solution to
the problem as to how to prevent permanent gaps in the coupling known to him. He will
therefore not be inclined to use the entire coupling of US 442 in floor panels, but only the
solution that a bent out lip in coupled condition provides permanent tension force. The skilled
person already finds the pointer to the bending elastic lip to close the gaps in the Batibouw
brochure. He will use the solution to obtain permanent tension force by means of a bent out lip
in the coupling he knows from the Batibouw documents. The skilled person will realise that the
degree to which the lower lip is bent out does not directly influence the flat position of the
coupled floor panels because these panels can usually be placed down on a soft subsurface that
will absorb the bending (see also 4.20, conclusion).
4.26.
Therefore, the skilled person will come to the solution of the objective technical
problem based on his general professional knowledge or after consulting US 442.
4.27.
Insofar as Unilin advanced that the thin and breakable nature of the MDF/HDF panels
stand in the way of the solution, this argument fails. It has not been substantiated and
furthermore contradicts the fact that the panels mentioned in the Batibouw documents in HDF
are fitted with an elastic lip (which - as the court adds - will bend out significantly when it
‘snaps together’).
- interim conclusion
4.28.

This means that claim 1 of EP 341 lacks inventive step and is therefore invalid.

Other conclusions
4.29.
14F advanced that the sub claims 2 through 22 and method claims 23 through 26 are
invalid due to a lack of inventive step. It has substantiated that all the additional measures in the
subclaims of claim 1 are already known from Uniclic/Uniloc panels which Unilin disclosed in
the Batibouw documents. Furthermore, 14F argues that the method claims are also neither
novel nor have inventive step. Unilin argued in this regard that 14F failed to substantiate until
the plea hearing that the method claims are invalid as well.

4.30.
Unilin's defence fails. Since 14F argued, stating reasons, that and on which ground
the subclaims lack inventive step, and given the content of those claims, the District Court is of
the opinion that Unilin should have contested, stating reasons, that the additional measures of
those subclaims demonstrate that the claim has inventive step, which it failed to do. With
regard to the method claims, the District Court rejects Unilin's objection that 14F failed to
further substantiate until the pleadings why these are invalid as well. Unilin has neither argued
nor proven that and why it was prejudiced in its defence given the fact that the arguments of
14F are similar to or follow on from the invalidity arguments 14F advanced with regard to (the
subclaims of) claim 1. Therefore, the District Court considers that claims 2 through 26 also
lack inventive step and are therefore invalid.
Auxiliary requests
4.31.
The auxiliary request Unilin do not alter this. The four auxiliary requests each consist
of a direct combination of the main claim with one or more subclaims, as Unilin explained
during the pleadings. What is considered above regarding the subclaims therefore applies to
the auxiliary requests as well.
Judicial declaration of non-infringement
4.32.
14F claims a declaration of non-infringement regarding its Click4U technology (see
3.2.5). The District Court partially allows the claimed declaration of non-infringement.
4.33.
Insofar as 14F claims a declaration regarding the Dutch part of EP 341, it cannot be
understood which interest 14F still has in that claim as the Dutch part of EP 341 will be
declared invalid, or 14F has not stated such an interest. For the Dutch part of EP 341 the
claimed declaration (primarily and alternatively) is therefore rejected.
4.34.
With regard to the foreign parts of EP 341, the judicial declaration that is primarily
claimed is not allowable either. The claim concerns the Click4U technology of 14F. 14F has
submitted figures of coupling parts according to that technology. Unilin has rightly contested
that it can be established based on those figures that no permanent tension force is exerted by
the elastic lower lip of the groove in conformity with measure (f) of EP 341. On that basis, the
primary claim had to be rejected with regard to the foreign parts of EP 341 as well.
4.35.
With regard to the foreign parts of EP 341, the alternatively claimed judicial
declaration of non-infringement regarding the Click4U technology which does not contain
measure (f) of EP 341 is allowable. Unilin has not explained - subject to applicable foreign law
- that there will be no infringement in that case. 14F has an interest in that statement being
allowed because Unilin was not willing to confirm during the hearing that there is no
infringement of its patent in that case.
Conclusion
4.36.
All of this leads to the conclusion that the claim of 14F to revoke the Dutch part of EP
341 will be allowed. The alternatively claimed judicial declaration of non-infringement will be
allowed with regard to the foreign parts of EP 341.
4.37.
As the party against which the majority of the judgment is rendered, Unilin will be
ordered to pay the legal costs on the part of 14F. During the plea hearing, the parties agreed that
the party that wins the proceedings will compensate the reasonable and proportionate legal
costs the other party actually incurred. 14F assessed its costs at € 295,272. Unilin has not

contested the reasonableness and proportionality of those costs, so that these costs will be
allowed.
5.

The decision

The District Court
5.1.
revokes the Dutch part of EP 1 026 341 BI;
5.2.
rules that the products that are provided with the Click4U technology and which do
not contain a measure in conformity with measure (f) of EP 1 026 341 BI do not infringe the
foreign parts of this patent;
5.3.

rejects all other or additional claims.

5.4.
orders Unilin to pay the legal expenses estimated thus far on the part of 14F at
€295,272;
5.5.

declares the order to pay the costs of the proceedings immediately enforceable;

This judgment was rendered by meester E.F. Brinkman, meester M.P.M. Loos and meester dr.
J.H. Kan and was pronounced in open court on 19 October 2016.

